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this rationale for the common law rule, and the rule would not
have permitted execution under the circumstances here.

B. Execution of the Insane Did Not Satisfy Society’s
Retributive Interests.

The common law saw retribution as a central purpose of
capital punishment. Banner, supra, at 23; Ward, supra, at 54-
56; Hazard & Louisell, supra, at 386-87. This purpose required
that a morally guilty offender suffer punishment of equal quality
to the wrong he committed. See Banner, supra, at 14; Ward,
supra, at 54; Hazard & Louisell, supra, at 386-87. The common
law rule reflected an understanding that executing a mentally
ill person exacted a punishment of lesser value than executing
a sane person. See Ward, supra, at 54; Hazard & Louisell, supra,
at 387. In balancing punishment and crime, the measured quality
of the punishment included the criminal’s suffering in
anticipation of death. See Ward, supra, at 54; Hazard & Louisell,
supra, at 387. Coke and others who helped shape the English
common law shared this view. See 1 Walker, Crimes, supra, at
197. If the condemned criminal could not understand and
appreciate why he was being executed, he could not satisfy the
social impetus for punishment equal to the crime.

In addition, the theory of retribution at common law went
beyond merely punishing the individual criminal, but also
involved teaching a moral lesson to the community as a whole.
Because the cause of crime in the eighteenth century was thought
to be the failure to control a natural human tendency toward
evil, “failure to punish the crime would spread the criminal’s
guilt to the entire community.” Banner, supra, at 23. Executions,
therefore, were public spectacles, complete with sermons and
frequently lengthy confessions by the condemned criminals.
Id. at 13-16, 31-32. It was crucial to this aspect of retribution
that the community identify with the criminal. Banner, supra,
at 32; see also Hazard & Louisell, supra, at 387. Given the
mores of the time, the community could not identify with a
mentally ill, delusional criminal sufficiently to satisfy this
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purpose. See Walker, Crimes, supra, at 197; see also Hazard &
Louisell, supra, at 387; Banner, supra, at 32. John Locke, who
cited Hale and Hawkins when explaining why non compos
defendants were not executed for capital crimes, elaborated on
this point:

Rewards and punishments are evidently instituted
for the benefit of society, for the encouragement of
virtue, or suppression of vice, in the object thus
rewarded or punished, and in the rest of the
community; but what tendency to the above purposes
can either of these have, if dispensed to one who is
not so far himself as to become conscious of having
done anything to deserve it? What instruction is
conveyed to him? What admonition to such others,
as are duly acquainted with the whole of the case,
and see every circumstance thus grossly
misapplied?18

The Fifth Circuit’s “awareness” standard is not consistent
with this rationale. As Justice Powell concluded in Ford, “one
of the death penalty’s critical justifications, its retributive force,
depends on the defendant’s awareness of the penalty’s existence
and purpose.” 477 U.S. at 421 (Powell, J., concurring). The
Fifth Circuit dispenses with half of the required understanding.

C. Executing the Mentally Ill Did Not Serve the
Deterrent Function of Capital Punishment.

Deterrence was a key rationale for the death penalty at
common law, see Banner, supra, at 23, and it had much in
common with the retributive rationale. However, while
retribution was retrospective, focused on punishment of the
offender, deterrence was prospective, focused on preventing
future crimes. As with retribution, however, it was widely
accepted at common law that the public must identify with the

18 2 John Locke, An Essay Concerning Human Understanding 304,
306-07 (19th ed. 1793).
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condemned prisoner for his execution to have a deterrent effect
on others. See Walker, Crime, supra, at 197; Hazard & Louisell,
supra, at 384 & n.13 (noting that “Coke has it that taking the
human life of an insane person does not serve as an example to
others”). Common law scholars believed that these punishments
would not deter criminal behavior. William Nelson explained
that “while [a defendant] is Lunatick, he is Demens, and ‘tis his
Madness and not his Intention, which is the Cause of the Action;
and for that Reason his Punishment could not be an Example to
others.” 2 William Nelson, An Abridgment of the Common Law:
Being a Collection of the Principal Cases Argued and Adjudged
In the Several Courts of Westminster Hall 1141 (1726). Giles
Jacob wrote that “the Punishment of a Lunatick without his
Mind and Discretion, [cannot] be an Example to others.” Giles
Jacob, A Law Grammar; or Rudiments of the Law 88 (4th ed.
1767).

Although Hawles noted that, with capital punishment, the
“Terror for the Living is equal, whether the Person be mad or in
his Senses,” Hawles, supra, at 205, he argued that if “the King
is . . . no otherwise benefited by the Destruction of his Subjects,
than that the Example deters others from committing the like
Crimes; and there being so many to be made examples of,
besides those on whom the Misfortunes of Madness fall, it is
inconsistent with Humanity to make Examples of them.” Id. at
206. Indeed, this reasoning from the common law era suggests
that executing the mentally ill could generate more pity for the
criminal than fear of punishment among the general public, thus
weakening the deterrent effect of the death penalty. Hazard &
Louisell, supra, at 384-85. This would be true even if the
defendant was “aware” that he was to be executed, so long as
his mental illness was sufficiently pronounced to set him apart
from the populace. Thus, the deterrence rationale for the ban on
execution of the mentally ill also indicates that the common
law would not have drawn a distinction resulting in execution
of someone who did not understand why he was being punished.
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D. Execution of the Mentally Ill Deprived the
Condemned Criminal of the Opportunity to Make
Peace with God.

In the seventeenth and eighteenth centuries, capital
punishment was understood to facilitate a criminal’s repentance.
Banner, supra, at 16. Because repentance before death was
generally thought indispensable to salvation, id. at 23, common
law practitioners considered it “inconsistent with Religion, as
being against Christian Charity to send a great Offender quick,
as it is stil’d, into another World, when he is not of a capacity to
fit himself for it.” Hawles, supra, at 206. As noted, at the time
of the framing, there was frequently a short period – generally
no longer than two weeks – between conviction and execution,
to allow the prisoner to prepare for death and, in particular, to
repent. Banner, supra, at 17. Ministers, among others, regularly
visited condemned prisoners. Id. at 18-19. True repentance,
however, required a criminal to acknowledge his crimes. Id. at
20.

The repentance envisioned by the common law would have
been impossible for a person such as Mr. Panetti, whose mental
illness causes delusions that he is being “persecuted for his
religious activities and beliefs,” Panetti, 448 F.3d at 817 (citation
omitted), rather than being punished for his wrongdoing. Given
this rationale, it would have been regarded at common law as
inhumane to execute such a defendant.
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CONCLUSION

The common law ban on execution of the mentally ill,
which sets the floor for Eighth Amendment protections, would
not have embraced the approach of the Court below or permitted
execution of Mr. Panetti. The judgment therefore should be
reversed.
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